UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JACQUELI NE MONTANEZ,
Adm nistratrix for the
Estate of Edgardo Rosari o,

Pl aintiff,
: No. 3:03CV1202(GLG)
- agai nst - VEMORANDUM
DECI SI ON

HARTFORD HEALTHCARE CORP.
et al.,

Def endant s.

NATCHAUG HOSPI TAL and
JOHN F. B. HANEY, M D.,

Def endant s/ Apporti onment Plaintiffs,
- agai nst -
GENERATI ONS FAM LY HEALTH CENTER, | NC.,

Apportionnment Defendant.

Apportionnment - def endant, GENERATI ONS FAM LY HEALTH
CENTER, INC., ("Generations"), has noved this Court to
substitute the United States in its place as the
apportionnment - def endant, pursuant to the Federally Supported
Health Centers Assistance Act ("FSHCAA"), 42 U S.C. § 233,
and the Federal Tort Clainms Act ("FTCA"), 28 U.S.C. 88§
1346(b), 2671 - 2680. GCenerations has al so noved to dism ss
t he apportionnment conplaint for |ack of subject matter
jurisdiction, Rule 12(b)(1), Fed. R Civ. P., on the ground
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that it was not tinmely served under Conn. Gen. Stat. § 52-

102b(a) or, alternatively, because Generations is imune from

suit [Doc. # 10]. For the reasons di scussed bel ow,
CGenerations' notion will be granted in part and denied in
part.

DI SCUSSI ON

| . Substitution of the United States as Apportionnent-

Def endant

There is no question, and the apportionment-plaintiffs do
not contend otherw se (see Natchaug's Resp. at 2, 3, and 4
n.6), that substitution of the United States would be required
if Generations had been sued directly by the first-party
plaintiffs.! Generations receives federal funding fromthe
United States Department of Health and Human Services ("HHS")
and, pursuant to the FSHCAA, 42 U S.C. 8 233(g)-(n), at al
times relevant hereto, HHS has deened Generations to be an
enpl oyee of the United States Public Health Service ("PHS")
for purposes of the FTCA, 28 U S.C. 88 2671 - 2680. (See Ex.

C to Notice of Renoval, Cert'n of John B. Hughes, Civil Chief,

I Plaintiffs have brought this nedical mal practice action
agai nst defendants, Hartford Healthcare, Inc., Wndham
Communi ty Menorial Hospital, and Natchaug Hospital Inc., and
Dr. John F. B. Haney, alleging that Edgardo Rosario, Jr., died
as a result of the negligence and carel essness of these
def endants.



U.S. Attorneys' Ofice, D. Conn.) Under such circumstances,
the FTCA covers clains agai nst Generations, and the United
States stands in the shoes of Generations with respect to

those clainms. See Cuoco v. Mritsugu, 222 F.3d 99, 108 (2d

Cir. 2000) (discussing 42 U.S.C. § 233(a) under which the
United States in effect insures designated PHS enpl oyees by
standing in their place financially when they are sued for the
performance of their medical duties). Indeed, Judge Squatrito
so ruled in an earlier case brought by the same plaintiffs
agai nst Generations and several Cenerations' enployees. See

Mont anez v. W ndham Community Menorial Hospital, No

3:02CVv1448(DJS) (D. Conn. July 31, 2003) (ruling on defendants'
notion for substitution and to dism ss).?

In this case, however, plaintiffs have not sued
CGenerations. Generations has been brought into this suit by
Nat chaug Hospital and Dr. Haney as an apporti onnment-def endant

for the limted purpose of reducing plaintiffs' recovery, if

2 This earlier action also involved the wongful death of
Edgardo Rosario, Jr. It was brought by the sanme plaintiffs
agai nst W ndham Conmunity Hospital and several W ndham
enpl oyees, as well as Generations and several Generations
enpl oyees. In addition to granting the notion for
substitution, Judge Squatrito also dism ssed the plaintiffs'
cl ai ms agai nst the Cenerations defendants on the ground that
the plaintiffs had failed to exhaust their adm nistrative
remedi es, as required under the FTCA, 28 U S.C. 8§ 2675(a).
The remai ning cl ai ns agai nst the W ndham def endants were then
remanded to state court.



any, from Natchaug and Haney.® The apportionnent conpl aint
asserts that, if the plaintiffs prevail, Generations is
|l egally responsible for some or all of those injuries and
damages. (Apportionment Conpl. at § 10.) As relief, the
apportionment-plaintiffs seek a determ nation by the fact
finder of the percentage of negligence, if any, attributable
to Generations and any ot her appropriate relief.
(Apportionment Conpl. at 8.) Notably, the apportionnment
conpl ai nt does not seek an award of noney damages.

The apportionnent-plaintiffs argue that the purpose

underlying the FSHCAA's substitution requirenent — ji.e. to

3 The apportionnent statute, Conn. Gen. Stat. 8 52-102b,
is alegislatively created right allow ng defendants, in
negl i gence actions to which Conn. Gen. Stat. § 52-572h
applies, to reduce the damages that m ght be assessed agai nst
themto an amount that is proportionate with their degree of
liability. See Donner v. Kearse, 234 Conn. 660, 666-70
(1995). Section 52-102b(a) provides in relevant part:

(a) A defendant in any civil action to
whi ch section 52-572h [ Connecticut's
conparative negligence statute] applies nay
serve a wit, summons and conpl ai nt upon a
person not a party to the action who is or
may be |iable pursuant to said section for
a proportionate share of the plaintiff's
danmages in which case the demand for relief
shall seek an apportionnent of liability.
The person upon whom t he apporti onnment
conplaint is served . . . shall be a party
for all purposes.



increase the availability of funds for public health care
services by elimnating the need for mal practice insurance —
is not served in the apportionment context because there would
never be a noney judgnment agai nst the apportionnment-defendant.
Al t hough t he FSHCAA does not expressly address apportionment,
the | anguage of the Act and its underlying purpose support
substitution of the United States for Generations. The

| egislative history of the FSHCAA indicates that the Act was
intended to extend FTCA coverage to public health care

provi ders that have been deened PHS enpl oyees to alleviate the
financi al burdens inposed by mal practice insurance and
punitive damage awards. Once a public health care provider is
deenmed a PHS enpl oyee and the Attorney General certifies that
he was acting within the scope of his enploynment with respect
to the incident in question, the |legislative history of the

FSHCAA states that the "exclusive liability action agai nst

such a health care provider for actions within the scope of
his or her enploynment would be an action against the United

St ates, which would be defended by the Attorney General." H
R. Rep. No. 1085, 102nd Cong., 2nd Sess. 1992, 1992 W 396419,
*166- 67 (Dec. 31, 1992) (enphasis added). The FSHCAA

provi des that the proceedi ng agai nst such a health care

provi der shall be "deened a tort action brought against the



United States under the provisions of Title 28," 42 U S.C. 8§
233(c), and that the remedy against the United States "shall

be exclusive of any other civil action or proceeding to the

sane extent as the renedy against the United States is

excl usi ve pursuant to subsection (a) of this section."4 42
US C 8 233(g)(1)(A (enphasis added). Thus, both the

| egislative history of the FSHCAA and the Act itself broadly
refer to "any civil action or proceeding” and "excl usive
liability action.”™ Nothing in either indicates that Congress
i ntended to exclude apportionnent actions or other third-party
actions fromthe coverage of the Act. Additionally, there is
nothing to indicate that Congress intended to require public

health entities deenmed PHS enpl oyees to provide their own

4 The FSHCAA, 42 U.S.C. § 233(a), provides in rel evant
part:
(a) Excl usiveness of renedy

The renedy against the United States
provi ded by sections 1346(b) and 2672 of
Title 28, . . . for damage for persona
injury, including death, resulting fromthe
performance of nedical, surgical, dental,
or related functions . . . by any
conm ssi oned officer or enployee of the
Public Health Service while acting within
the scope of his office or enploynent,
shal |l be exclusive of any other civil
action or proceeding by reason of the sane
subj ect-matter against the officer or
enpl oyee (or his estate) whose act or
om ssion gave rise to the claim
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defense to third-party clainms, such as apportionment actions.
Further, we note that the apportionnment statute treats an
apportionnment - defendant as "a party for all purposes,” Conn.
Gen. Stat. 8§ 52-102b(a), who has "available to him al
remedi es avail able to an original defendant including the
right to assert defenses, set-offs or counterclains against
any party." Conn. Gen. Stat. § 52-102b(b). The statute also
gives the original plaintiff the right, "[n]otw thstanding any
applicable statute of limtation or repose, . . . [to] assert
any cl ai magai nst the apportionnment defendant arising out of
the transaction or occurrence that is the subject matter of
the original conplaint.” Conn. Gen. Stat. 8§ 52-102b(d).
Certainly, had the plaintiff asserted a claimagainst the
apportionnment - def endant, substitution would be required.

The apportionnment-plaintiffs also argue that
substitution of the United States could engender jury
confusion, if the apportionment conplaint could even be tried
to a jury.

To the extent that the apportionnment-plaintiffs are concerned
about jury confusion, the FTCA does not permt clains against
the United States to be tried to a jury. 28 U S.C. § 2402.

| f there were other apportionnent-defendants (which there are

not in this case), the jury could be instructed appropriately.



Mor eover, the possibility of jury confusion could occur in
any case in which the United States is substituted for a party
under the FSHCAA, regardless of whether that party was a
def endant or an apportionnent-defendant. Therefore, the
possibility of jury confusion is not grounds for circumenting
the substitution requirement of the FSHCAA.

We are not persuaded by either argunment advanced by the
apportionment-plaintiffs in opposing substitution of the
United States as an apportionnment-defendant under the FSHCAA.
Accordingly, we grant the apportionnment-defendant's nmotion for
substitution and order that the United States be substituted
for Generations.

1. Lack of Subject Matter Jurisdiction — Untinmely Service

CGenerati ons next argues that the apportionnment conpl aint
shoul d be dism ssed for |ack of subject matter jurisdiction
because it was not served within 120 days of the return date
specified in the original conplaint, as required by Conn. Gen.

Stat. 8§ 52-102b(a).> Plaintiffs commenced this action in

5 Section 52-102b(a), Conn. Gen. Stat., provides:

Any such writ, summons and conpl ai nt,
herei nafter called the apporti onnment
conplaint, shall be served within one
hundred twenty days of the return date
specified in the plaintiff's original
conpl ai nt.



State Court on August 19, 2002.% The return date was
Septenmber 3, 2002. On Decenber 31, 2002, 119 days after the
return date for the original conplaint, the apportionnment
conplaint was delivered to the state marshal for service on
CGenerations. The apportionment conpl aint was not served until
January 2, 2003, however, one day after the 120-day statutory
period for service of an apportionnent conplaint, Conn. Gen.
Stat. 8§ 52-102b(a), the 120th day having fallen on January 1,
2003, New Year's Day.’ Generations argues that service was
untinmely and, because the tinme limt for service in 8 52-
102b(a) is jurisdictional and mandatory, failure to conply
with it nmust result in dismssal of the apportionnent

conplaint for |ack of subject matter jurisdiction. See Nobile

6 The case was |ater renmoved to federal court by
Cener ati ons.

’  Connecticut does not have a court rule simlar to Rule
6(a), Fed. R Civ. P., which excludes the |ast day of any
period of tinme prescribed or allowed by the Federal Rules if
the last day falls on a Saturday, Sunday, or a |egal holiday.
However, Connecticut does recognize the comon-|law rul e that
"if the last day for performance of certain acts falls on a
Sunday or a |legal holiday, the doing of that act on the
foll owing day would be tinely." Norwich Land Co. v. Public
Uilities Comm ssion, 170 Conn. 1, 9 (1975). This common-I| aw
rul e has been applied in situations where the clerk's office
was closed or it would otherw se be inpossible to performthe
act because the last day fell on a Sunday or |egal holiday.

It is not clear whether this would apply to the situation at
hand. In light of our holding that Conn. Gen. Stat. 8§ 52-593a
applies, we need not reach this question.
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v. United States, 193 F.R D. 58, 60 (D. Conn. 2000).
Generations, however, overlooks the savings provision of
Conn. Gen. Stat. 8§ 52-593a(a), which provides a 15-day grace
period for service of a conplaint, so long as the conpl aint
was delivered to the state marshal for service within the time

period provided by law. See Stingone v. Elephant's Trunk Flea

Mar ket , 53 Conn. App. 725, 729-30 (1999). The statute
provi des that, except in certain adm nistrative appeals not
pertinent here,

a cause or right of action shall not be

| ost because of the passage of the tine

limted by aw within which the action nay

be brought, if the process to be served is

personally delivered to a state marsha

aut horized to serve the process and the

process is served, as provided by | aw,

within fifteen days of the delivery.
Conn. Gen. Stat. 8 52-593a(a). Thus, a right of action wl
continue after the statute of limtations has expired, if the
marshal (1) receives the wit of summons and conpl ai nt before
the statute of limtations has expired and (2) service of
process occurs within fifteen days of the marshal receiving
t he papers.

Al t hough no appellate authority exists on the question of

whet her 8§ 52-593a applies to apportionnment actions, the
maj ority of Connecticut's Superior Courts that have addressed

this issue have held that the savings provision does apply.
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See Martidis v. Lonbard Realty, 22 Conn. L. Rptr. 534, 1998 W

470642 (Conn. Super. Ct. July 30, 1998) (discussing split of
authority and holding that 8 52-593a should be liberally
construed because of its renedial purpose and, thus, applying

it to an apportionnent conplaint); Gllette v. Knaus Dev. Co.,

28 Conn. L. Rptr. 277, 2000 WL 1658428 (Conn. Super. Ct. Sept.

29, 2000) (same); Uyqur v. S.E. Mnor & Co., 33 Conn. L. Rptr.

464 , 2002 W 31886740 (Conn. Super. Ct. Dec. 5, 2002) (sane);

Cel ano v. Scasino, No. Cv960385460, 1997 W. 88206 ( Conn.

Super. Ct. Feb. 11, 1997) (holding that, because the
| egi sl ature only excepted adm nistrative appeals from§ 52-
593a, the savings provision should apply to an apportionnment

action); Mayfield v. Colagiovanni, 24 Conn. L. Rptr. 448, 1999

WL 311218 (Conn. Super. Ct. My 6, 1999) (sane); Santangeli V.
Rivera, 29 Conn. L. Rptr. 656, 2001 WL 761027 (Conn. Super

Ct. June 13, 2001) (holding that 8§ 52-593a should be applied
to apportionment conpl aints because the |egislators nmade no

di stinction between the types of processes to be affected by

it); Stop & Shop Supermarket Co. v. Abco Refrigeration Supply

Corp., 30 Conn. L. Rptr. 197, 2001 W 1004255 (Conn. Super.
Ct. Aug. 9, 2001) (holding that 8 52-593a applied to
apportionment conplaints because nothing in the statute

indicated that it did not apply and because there was no
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reason to construe the word "serve" in 8§ 52-102b in a way
different fromgenerally accepted rul es concerning service of

ot her conplaints); Young v. City of Shelton, 31 Conn. L. Rptr.

277, 2002 W 241287 (Conn. Super. Ct. Feb. 4, 2002) (applying
§ 52-593a to apportionment conpl aints based on the clear
| anguage of the statute and the |egislative policy underlying

it); but see Tricon Int'l, Ltd. v. United Constr., Inc., 28

Conn. L. Rptr. 724, 2000 W. 1862643 (Conn. Super. Ct. Nov. 28,
2000) (holding that the 120-day tinme period of 8§ 52-102b is
jurisdictional, mandatory, and not subject to waiver and,

t herefore, not subject to application of the savings statute,
§ 52-593a).

We follow the nmajority's view, which we find to be the
better-reasoned approach, and hold that the 15-day grace
period of § 52-593a applies to service of the apportionnment
conplaint. Here, the process was hand-delivered to the state
mar shal on Decenmber 31, 2002, the 119th day, and was served
two days later. (Ex. B, Aff. of Hollis O Hooper, Jr., State
Mar shal , W ndham County.) Under such circunstances, service
upon Generations within the 15-day grace period of 8§ 52-593a
was tinmely. Generations' notion to dism ss for |ack of
subj ect matter jurisdiction based upon untinely service is

deni ed.
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L1, Lack of Subject Mutter Jurisdiction — Apportionnent-
Def endant's Inmmunity From Suit Based Upon a Failure to Exhuast
Adni ni strative Renedies Under the FTCA

CGenerations argues, in the alternative, that the
apportionment conplaint should be dism ssed because, having
been deemed a PHS enpl oyee, it is immune fromsuit because
there was no exhaustion of adm nistrative renmedies by the
apportionment-plaintiffs, as required under the FTCA. See 28

US C 8 2675(a); MNeil v. United States, 508 U.S. 106, 113

(1993) (holding that a claimthat has not been exhausted at
the time of filing suit nust be dism ssed even if

adm ni strative renmedies are | ater exhausted during the
pendency of the case). Therefore, it maintains, under Conn.
Gen. Stat. 8§ 52-102b(c),® it nmay not be made an apportionment-

def endant. Apportionnent-plaintiffs, relying on DeGenier v.

Joly, No. 3:01Cv1012(CFD), 2002 W. 31106386 (D. Conn. Aug. 9,
2002), respond that exhaustion of adm nistrative renedies is
not required in the context of an apporti onnment action.

In DeG enier, Judge Droney held that state |aw, rather

t han federal |aw, provides the source of substantive liability

8 Section 52-102b(c), Conn. Gen. Stat., provides:

No person who is immune fromliability
shall be made an apportionnment defendant
nor shall such person's liability be
consi dered for apportionnent purposes
pursuant to section 52-572h.
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for clains brought under the FTCA, id. at *1 (citing EDI C v.
Meyer, 510 U. S. 471, 487 (1994)), and, thus, the right to
apportionnment is governed by Connecticut law. [d. (citing
Nobile, 193 F.R.D. at 60). Judge Droney further observed that
federal courts have treated conpl aints brought under
apportionment statutes as clains that may be asserted under
the Federal Rules of Civil Procedure by way of a third-party
conplaint. 1d. (citing cases). Al t hough the FTCA requires
t he exhaustion of adm nistrative renedies before bringing suit
under the FTCA in federal court, the FTCA 28 U S.C. 8§
2675(a), expressly exenpts third-party conplaints fromthe
exhaustion requirenment. 1d. Fi nding the apportionnment
conplaint to be a claimasserted under the Federal Rules as a
third-party conpl aint, Judge Droney held that the exhaustion
requi renments of the FTCA did not apply. 1d.

CGenerations seeks to distinguish the instant case from
DeG enier on the ground that the original plaintiff in
DeG eni er had exhausted adm nistrative renedi es, whereas the

plaintiffs in this case have not.°® Although this fact was

9 Generations concedes that the plaintiffs did in fact
file an adm nistrative claimwth HHS, but only three weeks
before filing the initial state court conplaint. See
Mont anez, No. 3:02CVvV1448(DJS)(ruling on defendants' notion for
substitution and to disnmss) at 8. HHS had six nonths to
consider the claim Thus, it would have been constructively
exhausted on Novenmber 3, 2002. 1d. The adm nistrative claim

14



not ed by Judge Droney in a footnote, DeGrenier, 2002 W
31106386, at *1, n.3, it was not the basis for his decision.
Moreover, nothing in the | anguage of the FTCA, excepting
third-party conplaints fromthe adm nistrative exhaustion
requi renment, requires the original plaintiff to have exhausted
adm ni strative renedies.

CGenerations al so disagrees with the holding of DeG enier
on the ground that Connecticut's apportionnment statute, Conn.
Gen. Stat. 8§ 52-102b, "creates a substantive cause of action
for conparative negligence separate and apart fromthe rules
of practice regarding inpleading third parties.”

(Generations' Mem at 12 n.6.) We are sonewhat unclear as to
t he precise argument being urged by Generations. There is no
gquestion that there is a difference between rules of practice
regarding third-party conplaints, whether state or federal

and substantive rights asserted thereunder. For exanple, the
federal third-party inmpleader rule, Rule 14(a), Fed. R Civ.
P., does not provide a source of substantive liability; it
nmerely provides a procedural vehicle for asserting that right.

See Corporation of Presiding Bishop of Church of Latter-Day

Saints v. Queen Carpet Corp., 5 F. Supp. 2d 1246, 1249 (D.

was denied by HHS on May 3, 2003. (Generations' Mem at 4.)
No cl ai m has been asserted by plaintiffs against Generations
si nce exhaustion occurred.
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Utah 1998) (holding that Rule 14, Fed. R Civ. P., does not
"purport to define what constitutes a 'liability' or other
cause of action for which a third party nmay perm ssibly be
joined"). "The crucial characteristic of a Rule 14 claimis
that defendant is attenpting to transfer to the third-party
defendant the liability asserted against him by the original

plaintiff." 6 Charles A. Wight, Arthur R Mller & Mary Kay

Kane, Federal Practice and Procedure: Civil 2d § 1446 at 377

(1990). As long as there is an assertion of secondary or
derivative liability, "it is irrelevant whether the basis of
the third-party claimis indemity, subrogation, contribution
or sone other theory." [|d. at 361-63.
In this case, that substantive theory is statutory
apportionment, a creature of state |aw, which is now being
asserted procedurally as a third-party conplaint in federal

court. In Stingley v. Raskey, No. A95-0242CV(HRH), 1995 W

696591 (D. Al aska Nov. 20, 1995), the court addressed the
i ssue of whether a state-law claimfor equitable apportionnment

could be asserted under Rule 14(a), Fed. R Civ. P.,19 where

10 Rule 14(a), Fed. R Civ. P., provides that a
third-party conplaint may only be asserted by a defending
party against "a person not a party to the action who is or
may be liable to the third-party plaintiff for all or part of
the plaintiff's claimagainst the third-party plaintiff"
(enmphasi s added) .
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the state apportionnent statute!® nade the third-party
def endant potentially liable only to the original plaintiff,
not to the third-party plaintiff. The court held that the

Federal Rules "should not be interpreted or applied so as to

prevent the operation of otherw se applicable state law." 1d.
at *4. "To say a defendant cannot inplead another tortfeasor
because of the technical limtations of Rule 14(a), Federal

Rules of Civil Procedure, would frustrate the purpose of [the

state's apportionnment statute]."” 1d. ; see also Corporation

of Presiding Bishop, 5 F. Supp. 2d at 1249 (finding "no direct
collision" between Utah's apportionnent statute and the Rul es

13 and 14, Fed. R Civ. P.); Thonpson v. Wheeler, 898 F.2d

406, 410 (3d Cir. 1990) (holding that the Governnent could not
avoid the plain | anguage of 8§ 2675(a) of the FTCA by arguing
that the exenption was applicable only if the claimagainst
the third-party defendant was actually asserted under Rule 14,
Fed. R Civ. P.).

We find that the Connecticut statutory apportionnent
clai m asserted agai nst Generations is the type of claimthat

coul d be brought under Rule 14(a), Fed. R Civ. P., and, as

1 Under Alaska Stat. § 09.17.080(c), which repeal ed
contribution and joint and several liability, a court is to
determ ne "each party's equitable share of the obligation to
each claimnt in accordance with the respective percentages of
fault."
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such, is subject to the FTCA's exenption for third-party
conplaints. The FTCA's exenption applies "to such clains as

may be asserted under the Federal Rules of Civil Procedure by

third-party conmplaint. . . ." 28 US.C. § 2675(a). It does
not limt the exenption to those clainms actually asserted
under Rule 14(a). This exenption has been held to apply to
third-party claim brought in state court under state | aw and
| ater renmoved to federal court, not just to clains actually

brought under Rule 14(a), Fed. R. Civ. P. See Hassan v.

Loui siana Dep't of Transp. & Dev., 923 F. Supp. 890, 893 (WD.
La. 1996) (reasoning that Congress was sinply defining the
types of clainms that are exenpted fromthe adm nistrative
claimrequirenent and that if Congress had intended to limt
the proviso to clains that are in fact asserted under the
Federal Rules of Civil Procedure it would have said so).
Accordingly, we agree with the holding in DeG enier, and
hold that the FTCA s exenption from adm nistrative exhaustion
for "such clains as may be asserted under the Federal Rules of
Civil Procedure by third party conplaint,” 28 U.S.C. 8§
2675(a), applies to the instant apportionnment action. Thus,
we hold that adm nistrative exhaustion under the FTCA was not
required, and we decline to dism ss the apportionnent

conpl aint on that basis.
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Concl usi on

For the foregoing reasons, the Mdtion for Substitution
[Doc. # 10] is GRANTED and the United States is substituted as
t he apportionnment -defendant in place of Generations Famly
Health Center, Inc. The Mdtion to Dismss [Doc. # 10] is

DENI ED

SO ORDERED.

Date: October 17, 2003.
Wat er bury, Connecti cut.

/sl
GERARD L. GOETTEL,
United States District Judge
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